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EDITORIAL NOTES. 


ALTHOUGH the legal profession is proverbially over-crowded, the 
lawyers themselves rarely complain of it. They have not even 
taken any measures to protect themselves against it. They are 
the most generous to each other of all professional men, and most 
of them believe that in the law as in all trades and professions 
over-crowding is a matter which will best remedy itself and at the 


expense of the incapable ones. 

The Newark Sunday Call, however, has published a column of 
the conversations of leading lawyers of Newark on this subject 
with a reporter, discussing the causes and effects of the rapid 
increase of the bar in proportion to the population.: To this is 
appended the following table showing the increase of the bar in 
Essex county within the last eight years: 

Years. Attorneys. Counsellors. Population. 
1876 262 210 131,500 


1880 291 216 137,600 
1884 345 235 145,000 


Where these figures were obtained we cannot tell, but they 
must include very many who are lawyers only as holding a license, 
and who do not pretend to practice, and it must include many who 
are dead or who have gone away, for there are only 187 names on 
the circuit list to-day, and about as many in the lawyers’ list in 
the directory, and many of these are engaged in other occupations. 
The lawyers who do not practice but are engaged in other business 
are not to be counted in considering the competition in the pro- 
fession. 

The Call quotes one “jurist of wide and exalted reputation ”’ as 
saying, ‘*The rush of members of the legal profession in this 
county, and indeed throughout the state, for political honors is 
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one of the signs of the times, showing how the practice of the law 
is overdone.”’ This rush of the legal profession for political 
honors is nothing new. . Lawyers have sought and obtained the 
highest political honors, not only in this state but in the United 
States and in England, for many years past, and the lawyers who 
now hold political honors in this state can hardly be said to be 
men whom want of practice at the bar has driven into politics. 
We fear the ‘‘jurist’’ has been disappointed in obtaining a nom- 
ination. 





THE appREss of Judge Bradley before the law students in Phil- 
adelphia is very thoughtful and suggestive. We published a long 
extract from it last month, but we wish to quote here certain of 
the passages. There is one especially on the study of Black- 
stone in which he speaks of one of the greatest lawyers of New 
Jersey ,whose name is not very widely known, the late Judge 
George Wood. 

‘*Perhaps one of the best aids to the accomplishment of 
which I speak is to choose some other author of pure and accurate 
diction, and make his work a vade mecum, until you have become 
so familiar with its contents that, although not absolutely com- 
mitted to memory, the words and forms of expression will spon- 
taneously suggest themselves whenever you begin to speak or 
write on the subject. Of course, there can be no doubt what book 
should be chosen for this purpose. There is nothing to compare 
with the Commentaries of Sir William Blackstone in completeness 
of scope, purity and elegance of diction, and appositeness, if not 
always absolute accuracy, of definition and statement. One of 
the greatest, if not the greatest, of forensic speakers, as well as 
lawyers, that I ever knew, was the late Mr. George Wood, of New 
York—in his early days a leader of the Bar of New Jersey. His 
discourse to the court was always grave, dignified and command- 
ing; his diction was chaste and pure, and his style was rich in 
correct legal phraseology; so that he seemed, when speaking, to 
be the personification of the law itself. He made no gestures, and 
but few references to authorities; he did not need authorities; you 
knew, as he spoke, that what he said was the law. All was re- 
duced to such plain and simple principles, and enforced with such 
logical clearness of argument, in the chastest, as well as tne rich- 
est and most appropriate legal diction, that he compelled the 
closest attention and carried conviction along with him to the end. 
I have often hung upon his lips with chained attention, even when 
opposed to him in the case, and can truly say that I never enjoyed 
a greater intellectual treat than in listening to his arguments. 
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Now, I happen to have heard from one of Mr. Wood’s cotempo- 
raries an account of the method which he pursued for acquiring 
his wonderful command of choice juridical diction. 

‘*Tt was his custom for many years in the earlier part of his pro- 
fessional life, when not over-burthened with business, to read a 
chapter of Blackstone of a morning, and then to take a long walk, 
and repeat to himself all that he could remember of what he had 
read, even to the very words and phrases in those parts that were 
important, such as definitions and the like. If not satisfied with 
the first trial, he would repeat the process on the succeeding day, 
and in this manner, chapter after chapter, he went through the 
commentaries, until they were so perfectly mastered, both in mat- 
ter and form, that he became almost a walking commentary him- 
self. 

‘* His case illustrates the oft repeated injunction, to *‘ Beware of 
the man of one book.’ ”’ 





IN REGARD TO CODES Judge Bradley says: ‘‘ Codes are undoubt- 
edly useful for the purpose of settling disputed and doubtful 
points, and giving to the citizens the ordinary rules of law ina 
compact and intelligible form; but they should not be allowed to 
usurp the prerogatives of Justice itself, seated in man’s bosom, 
by giving to the letter of the code the inexorable fixity of a stat- 
ute, and thus reducing the exposition of the law to a question of 
philology, and verbal criticism, instead of a question of reason 
and justice. Used as astatement of principles and rules applica- 
ble to cases clearly within their scope, and not as restraints upon 
the judge in reference to other cases which are not provided for, 
and which require a new application of principles, 7. e., the prin- 
ciples of right and justice governing analogous cases, codes may 
not only be admissible, but may be of great service in systemat- 
izing and perfecting the law. They should never be employed for 
the purpose of giving to the law a cast-iron fixity of form, and 
thereby repressing all progress and imposing a deleterious and 
smothering restraint upon society itself.”’ 





THERE Is a good deal in a name. It would seem as if a man 
might freely use his own name in describing his own wares when 
he offers them for sale, but even this is not allowed to be done for 
a fraudulent purpose. A man named Martin who took a partner, 
named Day, for the purpose of selling shoe blacking under the 
famous name of Day and Martin’s Blacking, was restrained by the 
English Court of Chancery, and in New York a second Frank Leslie 
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on Walter M. Conger, Secretary Newark Tea Tray Co., Newark, 
N. J., and were sent to the New York bank as drafts on the Tea 
Tray Co. The New York bank sent them for collection to a bank 
in Newark, and its letter of transmission recognized them as drafts 
on the compapy. The Newark bank took acceptances from Con- 
ger individually, on his refusal to accept as secretary; but no 
notice of that fact was given to the Pittsburgh bank until after 
the first one of the drafts had matured. At that time the drawers 
and an indorser had become insolvent, the drawers having been in 
good credit when the Pittsburgh bank discounted the drafts. .The 
Supreme Court holds that the New York bank was liable to the 
Pittsburgh bank for such damages as it had sustained by the neg- 
ligence of the Newark bank. The Circuit Court having, on a trial 
before it without a jury, made a finding of facts, which did not 
cover the issue as to damages, and given a judgment for the de- 
fendant, this court, in reversing that judgment, remands the case 
for a new trial, being unable to render any specific amount of 
damages. 





. UNDER the title ‘‘Shipwrecks and the Law,” we referred in 
November to the prosecution of Dudley and Stephens, of the crew 
of the yacht Mignonette, for the murder of the boy Parker, and 
compared it with the case arising out of the wreck of the William 
Brown, United States v. Holmes, 1 Wallace, Jr., 1. The Mignon- 
ette case has since been determined. The matter came before the 
grand jury at the Exeter Assizes, and Baron Huddleston charged 
the jury strongly against the defendants. After relating the terri- 
ble story of the shipwreck and the sufferings of the men and the 
killing and eating of the boy, he cited cases from Puffendorf and 
Grotius and then referred to the case of the William Brown and 
said: 

‘*There is an American case, the Commonwealth v. Holmes, 
March, 1842, which is reported in 1 Wallace, Jr., in which sailors 
threw passengers overbvard to lighten a boat, and it was held that 
the sailors ought to have been thrown overboard first, unless they 
were required to work the boat, and that at all events the particu- 
lar persons to be sacrificed ought to have been decided on by bal- 
lot, by which, I suppose, they meant by lot. I cannot subscribe to 
the authority of this case. Besides, it would be inapplicable to 
the present, because here the notion of deciding by lots was 
rejected. The learned American judge, in giving his reasons, said: 
‘That the selected should be by lot, as it would be an appeal to 
Providence to choose the victims.’ Such a reason would seem 
almost to verge upon the blasphemous. I cannot but consider that 
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the taking of human life by appealing to the doctrine of chance 
would really seem to increase the deliberation with which the act 
had been committed. That American case, however, was a charge, 
not of murder, but of manslaughter, on the ground of the failure, 
on the part of the prisoners, to discharge the statutory duty of 
preserving the life of a passenger.”’ 

He then referred to Cicero de Officiis and to Blackstone and to 
Bishop upon the subject of self-defence and said: ‘‘It is impossi- 
ble to say that the act of Dudley and Stephens was an act of self- 
defence. Parker, at the bottom of the boat, was not endangering 
their lives by any act of his; the boat could hold them all, and 
the motive for killing him was not for the purpose of lightening 
the boat, but for the purpose of eating him, which they could do 
when dead, but not while living. What really imperilled their 
lives was not the presence of Parker, but the absence of food and 
drink. It could not be doubted fora moment that if Parker was 
possessed of a weapon of defence—say a revolver—he would have 
been perfectly justified in taking the life of the captain, who was 
on the point of killing him, which shows clearly that the act of 
the captain was unjustifiable. It may be said that the selection of 
the boy—as, indeed, Dudley seems to have said—was better, be- 
cause his stake in society, having no children at all, was less than 
theirs; but if such reasoning is to be allowed for a moment, 
Cicero’s test is that under such circumstances of emergency the 
man who is to be sacrificed is to be the man who would be the 
least likely to do benefit to the republic, in which case Parker, as 
a young man, might be likely to live longer, and be of more ser- 
vice to the republic than the others. Such reasoning must be 
always more ingenious than true. Nor can it be urged for a mo- 
ment that the state of Parker’s health, which is alleged to have 
been failing in consequence of his drinking the salt water, would 
justify it. No person is permitted, according to the law of this 
country, to accelerate the death of another. Besides if once this 
doctrine of necessity is to be admitted why was Parker selected 
rather than any of the other three? One would have imagined 
that his state of health and the misery in which he was at the 
time would have obtained for him more consideration at their 
hands. However, it is idle to lose one’s self in speculation of this 
description. Iam bound to tell you that if you are satisfied that 
the boy’s death was caused or accelerated by the act of Dudley, or 
Dudley and Stephens, this is a case of deliberate homicide, neith- 
er justifiable nor excusable, and the crime is murder, and: you, 
therefore, ought to find a true bill for murder against one or both 
of the prisoners.”’ 

The defendants were indicted and tried and a special verdict 
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was found subject to the opinion of the court in banc. This was 
in accordance with the charge to the grand jury, and the prisoners 
were held to be guilty of murder. Sentence was suspended, how- 
ever, and the sentence afterward rendered was imprisonment for 
six months without labor. This was a weak ending and spoiled 
the effect of the vigorous declaration of the sternness of the law. 
The circumstances of the case were not sufficient to palliate very 
much the revolting nature of the deliberate killing and eating of 
the party of three in the open boat. 

Baron Huddleston’s criticism on the Holmes case was not quite 
fair. Judge Baldwin did not recommend casting lots as an appeal 
to Providence. He only said that the person had not even given 
the victims the chance of casting lots, a method which he said had 
been commended by writers and adopted by custom as the fairest 
mode, and which might be regarded in some sort as an appeal to 
Providence. 





WE HAVE often urged that it would greatly facilitate the de- 
spatch of business in court if the trial by jury were not a matter 
of course, bu; could only be obtained upon notice on special mo- 
tion. This plan has been adopted in England in some of the courts, 
and the advantage of it is illustrated by the following extract from 
a letter from London to the Albany Law Journal : 

‘‘An interesting phenomenon of the present sittings of one court 
which may not be without influence in simplifying the difficulties 
indicated by the word ‘‘delay,’’ has been the rapidity with which 
judges sitting without juries have disposed of their lists. The of- 
ficials have been at their wits’ end to manufacture lists sufficiently 
large to satisfy the voracious appetites of Justices Mathews, Kay 
and North. Suits of high sounding names went down before them 
like ripe corn before the knives of areaping machine. The former 
judge is especially notorious for a capacity for getting to the 
root of a dispute, which in a man of less authority would be stig- 
matized as jumping at conclusions. Technicalities he scorns as 
quibbles and intricate legal arguments are met by the criticism 
**That may be law, Mr. ——, but it is certainly not business.”’ 
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The Reform of our courts and practice is much discussed in the 
newpapers in view of the approaching, session of the Legislature. 
It is strongly urged that a reform of some kind should be made, 
but no very definite suggestion is made as to what the changes 
should be. The newspapers merely express the sense of the 
people that our system is cumbrous and slow of operation and 
that we have not kept pace with the progress of the age nor 
adopted the ‘‘modern improvements,’’ which our neighbors are 
provided with. We have old fashioned legal machinery and 
even though it may be as simple and work as rapidly as the new 
machinery of the codes, the old system receives the blame for 
all the injustice or delay whether it is due to that or is inci- 
dent to all legal procedure. The common law system of pleading 
and the existence of the Court of Chancery as a separate court 
are the two things in which New Jersey is old fashioned and 
peculiar, and it is these which are charged with all the delays 
and disappointments of the law. As a matter of fact however, 
lawyers know that the common law system of pleading as 
modified by our practice act and with the facility allowed for 
amendments has become very simple in its operation and that 
our courts are occupied much less by technical litigation on the 
subject of practice than the courts of New York, or of other 
states that boast of a code. 

The common law forms of action are simply forms which ex- 
press the common law by which all cases must be decided, and 
the chief difference between this and the code practice is that in the 
former case the attorney must decide before he goes to trial 
whether he has a legal right and what his remedy is, and if he 
makes a mistake he may amend, while in the latter case he leaves 
it all to the judge. A good result of the former system is that 
a good many cases are settled in the attorney’s office instead of in 
court. 

On the other hand it is very difficult to foresee in the office all 
that will appear on the trial, and it cannot always be decided 
what form of action the case will fit, and in many cases the 
proper remedy cannot be given in any one form of action but 
requires two or more. The object of the common law system 
was to reduce the issue to one point; while the tendency of modern 
practice is to present the whole case in all its issues. This is 
clearly the best mode of trying a case, and the best system of 
pleading for this kind of a trial is one which presents all the 
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issues which the court can try without the restriction of che forms 
of action. 

For example, a suit for damages by a passenger against a rail- 
road company may involve a tort as well as a breach of contract, 
and the measure of damages is different in the two cases. The 
demand should state the facts which constitute the cause of action 
alleging both the tort and the breach of contract and ask fora 
remedy. A suit on a covenant may involve a suit on an implied 
contract. The plaintiff ought not to be restricted to the narrow 
limits of the action of covenant, but should be permitted to set 
out the covenant and the implied contract and the breach of both. 
Now he can only do this in certain cases by resorting to the action 
of debt. So in all cases the plaintiff should be allowed to state 
the facts which constitute the cause or causes of action, alleging 
the legal effect and not the evidence, and to claim the remedies 
which the court can grant under the law. These remedies may be 
strictly common law remedies such as a court of law can administer 
by means of a jury; they can be adopted without changing the form 
of our courts, and they require no amendment to the constitution nor 
do they involve the preparation of an elaborate code. A short 
statute is enough to do away with the necessity for conforming 
to the old forms of action, and all the details of practice might 
well be left to be governed as they are now by the common law 
rules and the old practice act. The common law practice would 
be greatly simplified and we should be spared the difficulties of a 
code of practice. 

But if this change were made it would do nothing to remove the 
chief cause of complaint, that a man cannot always obtain justice 
in one court, but is subject to be sent from one to the other to ob- 
tain relief or assert his defence. It is proposed to remove this by 
abolishing the Court of Chancery. The Court of Chancery is the 
scape goat forall the sins of the double system. The name has 
been discarded in other states and it is commonly supposed that 
the court is abolished. What is really meant is conferring this 
jurisdiction of both the law and equity courts upon one bench of 
judges. Equity proceedings would remain the same whether the 
cases were tried before the judges or the Chancellor, and so long as 
the right of trial by jury remains in common law cases the common 
law procedure must be different from the procedure in equity, and 
lawyers would still be subject to be told that they had mistaken their 
form of action and must begin over again even in the same court. 
The real advantage of the change would be that the common law 
judges in trying cases with juries would have equity powers and 
could administer full relief to both plaintiff and defendant. On 
the other hand these equity powers are very great, they embrace 
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the power to grant injunctions, to wind up partnerships and corpo- 
rations, to appoint receivers,and to direct the conduct of the busi- 
ness of insolvent savings banks, railroads and business firms, and 
we may well hesitate to confer such powers on the judges of every 
county court. It may be safer to confine such powers to a few 
trained judges, whether we call them by the name of chancellor or 
judge. 

In the mean time we should do everything we can to assimilate 
the legal and equitable systems, and to enable either court to ad- 
minister full justice in every case of which it takes cognizance. 
For that purpose there is a simple thing which may probably be 
done by statute and without a change of the constitution, and that 
is to allow an equitable plea in a common law action. This will 
give the defendant the benefit of every defence which he could 
obtain in equity and which can now be had only by means 
of a bill for injunction. This would provide for the case of the 
defendant who is not to blameif he is brought into the wrong 
forum, while the plaintiff has only his counsel to thank if he brings 
his suit in the wrong court. 

Another important step would be to provide as the new English 
statute does that the principles of equity should be the rule of de- 
cision in all the courts. The meaning of this is not that the com- 
mon law judges should administer equitable remedies or permit 
juries to decide questions of equity, but that the rules of property 
and of liability laid down by the judge should be those of the 
Court of Equity instead of the common law rules. We are fast 
coming to this by means of judicial decision and it is important 
that we should go on in the same direction. 

These are some of the things which may be done now, and if 
they are done they will either pave the way to the easy fusion of 
the courts or else will make it altogether unnecessary. 

Whether the courts of law and equity are to be united or not, 
and especially if the principles of equity are to prevail over those 
of the common law, it is important that our court of last resort 
should be made of judges which do not belong either to one court 
or the other. Asit is now, the Chancellor presides on a writ of 
error toa common law case and the common law judges control 
the decision of an appeal from equity while the chancellor is ex- 
cluded, and in both cases the decision turns upon the votes of six 
men who are not lawyers at all. The court was never deliberately 
constituted as the best for the purpose, but it is merely a curious 
relic of our early history. The chancellor and the six lay judges 
are simply a survival of the colonial governor and his council, and 
the Supreme Court judges were added by the constitution of 1844. 
There was an advantage in the plan in a small state in that it 
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avoided the expense of an additional bench of judges, and there is 
another permanent advantage in that it gives us the highest judges 
in the state for the trial of causes on the circuit, but now the 
wealth and the legal business of the state are sufficient for another 
court, and the advantage of an independent court devoted to the 
rapid despatch of cases on appeal outweighs all other considera- 
tions, and it is very important that the court which finally settles 
the law should consist wholly of trained lawyers, and that its 
members should not be members of the court from which the ap- 
peal is taken. We trust the plan proposed last Winter in the 
Legislature will be adopted this year and again by the following 
Legislature, so that it may be submitted to the vote of the people 
as an amendment to the constitution. ED. 


THE GRAND JURY AND THE NEWARK SAVINGS INSTI- 
TION. 


The elaborate and forcible charge of Judge Depue, to the Essex 
. County Grand Jury, in the matter of the Newark Savings Institu- 
tion presents some interesting features in a legal point of view. 
It was a charge of a County Court of Oyer and Terminer, given in 
discharge of its common duty of calling the attention of the grand 
jury to offences coming within their cognizance. That duty usually 
is ‘‘ to instruct them generally in the duties which they have to 
perform, and if cases to be brought before them involve difficult 
points of law, to explain these to them.’’ Of course it must rest in 
the discretion of the court how far, in order to explain the law ap- 
plicable to any case likely to come before the grand jury, it is de- 
sirable to go into a detail of the facts in advance of investigation. 
In this instance the court deemed it necessary, at the opening of 
the charge, to state that shortly after the Newark Savings Institu- 
tion suspended in May last, proceedings were taken in chancery to 
punish the managers for contempt, and to refer to the testimony ta- 
ken in that proceeding. It was also stated, apparently in justifica- 
tion,of the long delay of the Court of Oyer and Terminer in dis- 
charging its duty, that it had been thought best to await the deci- 
sion of the Vice Chancellor as to the facts, and to derive the bene- 
fit of his views of the law applicable to them. Also, that since no 
such decision had been made, the court proposed to present the 
case to the grand jury from its own information. It may be sug- 
gested, without any disrespect, that it was sufficient for a county 
court to leave the vindication of its own delay to the good judg- 
ment of.the public without administering an implied rebuke to the 
Court of Chancery of the state. Especially since the shortcoming 
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alluded to related, not to the administration of criminal justice, but 
only to an alleged contempt of the authority of the Chancellor, a 
matter above all others in respect to which every court should be 
left wholly to.its own sense of propriety and expediency. 

The Court of Oyer and Terminer having thus adverted to the de- 
lay of the Vice Chancellor in deciding the case before him, takes 
the printed evidence in that unfinished case as the basis of its in- 
structions to the grand jury, and enters somewhat minutely into 
the consideration of the facts which were to be the subject of their 
investigation under their oath of secrecy. 

Again the suggestion occurs that since the facts submitted to the 
Court of Chancery were yet under advisement, the county court 
might, without any dereliction of duty, have waited yet longer for 
the decision if it was regarded as important in ascertaining the facts 
or considering the law, or have submitted the matter to the grand 
jury with a general reference to the nature of the case to be inves- 
tigated and full instructions as to the law of the subject covering 
all facts which the secret investigation might disclose. 

But our object is to direct attention to an interesting legal point 
which does not seem to have been the subject of discussion hereto- 
fore. The Court of Oyer and Terminer does not explain to the 
grand jury at all how it happened that proceedings had been taken 
before the Chancellor to punish the managers for contempt. It 
treated them simply as Managers of a Savings Institution in the 
ordinary discharge of their duties, and liable to all the penalties 
imposed by law for any breach of duty as such. 

It cited fully the recent act of April 5, 1878, prescribing the du- 
ties of such managers as to investments, and declaring that any 
violation of such duties should be punished by indictment. It de- 
clared that it was not necessary to show that the managers were in- 
fluenced by any improper motive, and that they could not dis- 
charge themselves by proof that their acts were intended to be,and 
in fact were, advantageous to the institution. It is not intended to 
dispute the soundness of this view of this particular statute, or to 
endeavor to show that this was not one of the cases in which the 
merciful doctrine stated by Lord Kenyon, that ‘itis a principle 
of natural justice and of our law, that the intent and the act must 
concur to constitute a crime,’’ is to be set aside. It would seem 
that this doctrine ought to apply to the case of unpaid trustees ad- 
ministering funds for the benefit of others and for public con- 
venience. If the remark of the chief justice in the case of Halsted 
v. The Scate, ‘‘ the maxim ‘actus non facit reum nisi mens sit 
rea,’ has no controlling effect,’’ is also to be applied to the conduct 
of the hundreds of gentlemen engaged in this gratuitous service, 
the announcement of it will reveal to them the terrors of their po- 
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sition. They have doubtless been induced to undertake these du- 
ties by the belief that the more lenient doctrine recently expressed 
by the U. S. Supreme Court would be the rule by which they 
would be judged. In the case of United States v. Britton, where 
a bank president had grossly abused his trust by lending his broth- 
er the funds of the bank on worthless notes, the court quashed an 
indictment and said, ‘‘ This might show an act of mal-administra- 
tion on the part of the defendant. It might show neglect of offi- 
cial duty, indifference to the interests of the association, or breach 
of trust, and subject the defendant to the severest censure and to 
removal from office; but to call it criminal misapplication by 
him of the moneys and funds of the association, would be tostretch 
the words of this highly penal statute beyond all reasonable limits.”’ 

But however rigorously this statute must be construed as to all 
the Managers of Savings Banks throughout the State, it is a point 
of interest to inquire whether it is applicable at all to the mana- 
gers of the particular institution which was the subject of the 
charge. 

In 1877, before this law was passed, the Newark Savings Institu- 
tion was practically put under the entire control of the Court of 
Chancery. That court by an order and decree forbade payment 
to depositors, except under its permission, and directed the wind- 
ing up of the institution as it then stood, and required the mana- 
gers to act under its orders as to the receipt and investment of all 
funds to be deposited thereafter. This action was by implication rati- 
fied by the act of April 5, 1878, (the same day on which the statute 
construed by the court was passed), which provided that in contin- 
gencies which had already happened to the Newark Savings Institu- 
tion, the Chancellor should assume just such control over any 
savings bank, and that thereafter ‘‘such corporation shall be and 
continue the ward of the Court of Chancery subject to the super- 
vision and control of the Chancellor who shall have power in his 
discretion to suspend any and all of its managers, or trustees, and 
appoint any others in their stead, and generally to control the same 
and direct the action of its directors, managers, or trustees, in such 
manner as shall conduce to the preservation of the assets and the 
prevention of its insolvency, by writ of injunction or otherwise.” 

The Newark Savings Institution atthe time of the transactions 
submitted to the grand jury, was a ward of the Court of Chancery, 
and wholly under its control. Its so-called managers were such at 
_ the pleasure of that court, entirely under its orders, and subject to 
instant removal. Their investments were required to be made un- 
der the orders of the court, and it will probably be found that their 
discretion was far more limited in some respects than that of ordin- 
ary managers under the act of April 5, 1878, while in other respects 
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it was wider. For instance the act of 1878 provides distinctly, 
that all real estate shall be sold within five years, and that any 

violation of the act shail be a misdemeanor. If any lands taken 

under foreclosure have been kept five years, they must be sold at 

any sacrifice, or the managers will be subject to indictment, how- 

ever honest and advantageous a delay may be. But where the 

managers are the agents of the Court of Chancery they may, as 

they were for a time in this case, be limited to government securi- 

ties alone for investment, and may also be relieved from making a 

ruinous sacrifice of lands during a panic. 

In view of the fact that these managers occupied this position, 
and that the Court of Chancery was engaged in an inquiry as to 
whether its agents had violated its orders, there seems to be no rea- 
son to fear that the Court of Oyer and Terminer would have been 
subject to any imputation of delay in performing its duty if it had 
pursued its original intention of awaiting the Vice Chancellor’s de- 
cision. And this course would have had two advantages, first, the - 
question we have suggested whether managers acting under the 
Chancellor are subject to the provisions of the law of 1878, defining 
the duties of Managers of Savings Banks in the ordinary course of 
their business, would probably have been cleared up ; and, second, 
it would, perhaps, have been made apparent whether these managers 
acted in pursuance of the Chancellor’s orders or not, and whether if 
they did not, they also violated the act of 1878; and if they did, 
whether they nevertheless violated the provisions of that act, and 
subjected themselves to its penalties, without any improper motive, 
and under the sanction of the Court of Chancery. 

Although the court did not deem it necessary to allude in the 
charge to this peculiar situation of these managers, yet it was un- 
doubtedly well understood and considered, and perhaps the doubt 
that may exist, as to the point we have mentioned may have led 
the court to the careful statement of the law of conspiracy, with 
which the charge concludes. The court suggests that others than 
managers and officers may have incurred responsibility, and that 
it may be advisable to proceed in that form, especially as some of 
the acts may have been committed in another state. And the judge 
fully stated the law as declared by the Court of Errors and Ap- 
peals in the Noyes case, that if several persons conspire in another 
state or country todo an act, unlawful, though not criminal, in 
this state, and one of them, in connection with an innocent and un- 
conscious agent, does any act, whether unlawful or not, in this 
state, to effect the object of the conspiracy, all may be indicted 
here for that offense. This is undoubtedly a correct statement of 
the law of conspiracy as it now stands in New Jersey, but when ap- 

Plied to all the public spirited citizens who act as trustees of Sav- 
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ings Banks and other beneficial institutions, it becomes very form- 
idable, and when fully understood it must lead to one of two re- 
sults,—a change in the law by statute, or a surrender of such dan- 
gerous trusts by those who are best fitted to manage them. 

It is greatly to be desired that the first alternative shall be taken. 
It is in accordance with the spirit of our time and country that 
crimes shall be clearly defined by law ; that criminal statutes shall 
be strictly construed in favor of the accused, and that such judicial 
drag-nets as treason as defined by ancient judges, and conspiracy 
as enlarged by modern decisions, shall be laid away among the ob- 
solete lumber of the law, with the thumb-screws for the torture of 
witnesses, and the hot plough-shares for the ordeal by fire. 

These observations on this interesting matter will not appear un- 
til some:action by the grand jury has been taken, and there is no im- 
propriety in suggesting points which must undoubtedly come up- 
for discussion if any trial shall follow their action. A. Q. K. 





THOMAS W. BRACHER v. SAMUEL SMITH. 
(Court of Chancery of N. J. Decided Dec. 1884.) 


Chattel Mortgage—A fidavit.— Where and to beacomplete and perfect system in 
there are two statuteson the same subject, itself, the last act must be held to be a 
passed at different dates, and it is plainfrom _legislative declaration that whatever is em- 
the framework and substance of the last that _ braced in it shall prevail, and whatever is ex- 
it was intended to cover the whole subject cluded is discarded and repealed. 


Mr. Charles J. Roe for motion. 

Mr. Franklin M. Olds, contra. 

Van FLEET, V.C.: The motion in this case raised a single 
question. It is this: Is an affidavit, such as the act of 1878 (P. L. 
p. 139) required, necessary, since the act of 1881, (P. L. p. 226) to 
give validity to a chattel mortgage as against the creditors of the 
mortgagor? It is admitted that the consideration of the mort- 
gage on which the bill in this case is founded was not verified as 
required by the act of 1878, but the mortgage was simply ac- 
knowledged and recorded in conformity to the requirements of the 
act of 1881. The mortgage was executed since the act of 1881 
took effect; the mortgagor retained the possession of the things 
mortgaged; the defendant is a judgment creditor of the mort- 
gagor, who has procured the things mortgaged to be seized under 
an execution issued on his judgment; so that it will be perceived, 
that if the law in force at the time the complainant’s mortgage 
was executed required its consideration to be verified by an oath, 
his mortgage is absolutely void against the defendant. 

In order to understand the full scope and purpose of the act 
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of 1881, it is necessary to look atthe priorlegislation. It should be 
said at the outset, that one of the principal purposes of all legis- 
lation on this subject has been to prevent secret pledges of chattels 
being made as security for debt. Hence almost every statute, 
which was intended to be complete in itself, has plainly declared, 
that if the mortgagor retained possession of the things mortgaged, 
the mortgage should be absolutely void as against the creditors of 
the mortgagor and as against subsequent purchasers and mort- 
gagees in good faith, unless it was made a matter of public record. 
By the statute, as revised in 1875, the mortgagee was required, in 
order to give validity to his mortgage against others than the 
mortgagor, to file it in the proper office. Rev. 709, ss. 39, 40.- But 
he need do nothing more. Neither his oath to the consideration, 
nor that the mortgage was founded on an actual debt, nor an ac- 
knowledgment by the mortgagor was required. The thirty-ninth 
section of this statute was amended by a supplement passed in 
1878, (P. L. p. 139), and as amended it enacted, that unless the 
mortgage, or a true copy thereof, having annexed thereto an affi- 
davit of the holder, or his agent, stating the consideration of the 
mortgage, and as near as possible the amount due and to grow due 
thereon, was filed as directed by the statute, the mortgage should 
be absolutely void against the creditors of the mortgagor. An affi- 
davit, such as the act required, was made absolutely indispensable 
to the validity of the mortgage. Ehler v. Turner, 8 Stew. 68. By 
another supplement, passed in 1880, (P. L. p. 266), the clerks and 
registers of the several counties of this state were authorized to 
record in suitable books, to be provided for that purpose, chattel 
mortgages, which should thereafter be filed pursuant to the law 
then in force, provided they were first acknowledged or proved as 
deeds of lands were required to be acknowledged or proved. This 
act did not repeal the act of 1878, nor dispense with the affidavit 
required by that act. The mortgagee wasstill required to swear to 
the consideration of his mortgage, and to file it, or a copy of it. 
The change made by this last supplement was this: As the law 
stood prior to its enactment, a mortgagee, in order to preserve the 
lien of his mortgage for a longer time than one vear from the date 
when it was first made a matter of public record, was required to 
refile a copy of his mortgage, with a statement, under oath, show- 
ing the amount still remaining due to him ; under the provisions 
of the act of 1880 he could relieve himself from the necessity of re- 
filing his mortgage, provided, in addition to swearing to its consid- 
eration and filing a copy of it, he procured his mortgage to be ac- 
knowledged and recorded. Recording it had the effect, under the 
provisions of this supplement, of preserving its lien without any fur- 
ther act on the part of the mortgagee, until it was paid. This is the 
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construction which has been given to this supplement. Stevenson 
v. Vosseller, 14 Vr. 553, Field v. Silo, 15 Vr. 355. 

This brings us to the act of 1881, and the question to be decided 
under it is, whether it was intended asa substitute for all previous 
statutes, and for that reason nullifying them, not because of any 
irreconcilable repugnance existing between them and it, but be- 
cause it was intended to be a complete and perfect system in itself 
and to take the place of all earlier statutes on the subject ; or 
whether it was intended simply as an addition to the previous 
statutes, leaving them to stand in full force except so far as they 
were altered by it. It is clear, I think, that it cannot be said that 
a repeal of the former statutes was effected by mere repugnancy. 
There is no irreconcilable repugnancy between a statute which de- 
clares that a contract shall not be valid unless its consideration is 
vouched for by the oath of one of the parties to it, and a subse- 
quent statute which declares that such contract shall not be valid 
unless its execution is authenticated by the certificate of a particu- 
lar officer and the contract itself recorded. But a careful compari- 
son of the act of 1881 with the ‘previous legislation, will, I think, 
leave no doubt whatever that it was theintention of the legislature, 
by the latter act, to make a complete revision of all the law on the 
subject and to substitute that act for all previous statutes. The 
act of 1881 covers the whole subject and forms a complete legisla- 
tive scheme. Its first three sections are literal transcripts of. the 
corresponding sections of the statute as revised in 1875. Its fourth 
section is identical in language with what would have been the 
fourth section of the revised act, if that part of the act concerning 
mortgages, which relates to chattel mortgages, had been revised as 
a separate statute, except that instead of requiring that the mort- 
gage, or a copy of it, shall be filed, it requires that the mortgage 
shall be recorded. The next section enacts that no instrument, 
intended to operate asa mortgage of chattels, shall be recorded 
until its execution shall have been acknowledged or proved in the 
manner prescribed by the act respecting conveyances. The next 
two sections define the duty of clerks and registers in recording 
such instruments, fix their fees, and provide that a certified copy 
of the record of such instruments shall be received in evidence. 
The ninth section declares, ‘‘ that every chattel mortgage, hereafter 
recorded pursuant to the provisions of this act, shall be valid 
against the creditors of the mortgagee, and against subsequent 
purchasers and mortgagees, from the time of the recording thereof 
until the same be cancelled of record in the manner now provided 
by law for cancelling mortgages of real estate.’’ Provision is also 
made for recording such chattel mortgages as had theretofore been 
filed under previous acts and were still subsisting securities. 
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This summary of the prior legislation and a comparison of it 
with the act of 1881, leave no doubt on my mind as to the effect 
which must be ascribed to the act of 1881. By the passage of that 
act the legislature intended, as I think, to gather up and incor- 
porate in a single act all of the prior legislation that they thought 
worth preserving, and to sweep the rest away. The legal rule 
which must control the decision of the case is perfectly well settled. 
When there are two acts on the same subject the rule is to give 
effect to both, if possible. But if the two are repugnant in any of 
their provisions, the later act, without any repealing clause, oper- 
ates to the extent of the repugnancy asa repeal of the first; and 
«ven where two acts are not in express terms repugnant, yet if the 
later act covers the whole subject of the first and embraces new 
provisions, plainly showing that it was intended as a substitute for 
the first act, it will operate as a repeal of that act; United States 
v. Tyner, 11 Wall. 88. Mr. Justice Van Syckel, in Roche v. Jer- 
sey City, 11 Vr. 257, said: ‘‘ Misrule does not rest strictly upon the 
ground of repeal by im plication, but upon the principle that when 
the legislature makes a revision of a particular statute and frames 
anew statute upon the subject matter, and from the framework of 
the act it is apparent that the legislature designed a complete 
scheme for the matter, it is a legislative declaration that whatever 
is embraced in the new law shall prevail, and whatever is excluded 
is discarded. It is decisive evidence of an intention to prescribe 
the provisions mentioned in the later act as the only one on that 
subject which shall be obligatory.”’ A further reference to author- 
ity is deemed unnecessary. The two citations made will give a 
reference to most of the pertinent adjudications. 

My conclusion is that the complainant’s mortgage is not void for 
the want of an affidavit, and that the motion of the defendant must 
be denied with costs. 





IN RE THOS. ALDRIDGE. 
(Essex County Orphans’ Writ.) 


Orphans’ Court—Contempt of Court by the court, which directs him to pay ove 
Lxecutor.—The Orphans’ Court has power moneys of the estate, which are, or ought to 
under the 130th section of the Orphans’ bein hishands. The Orphans’ Court act 
Court act, to commit an administrator for criticized, and its defects in many respects 
contempt, who refuses to obey an order of pointed out. 


Mr. R. Gilchrist and Mr. Theodore Ryerson counsel for admin- 
istrator. 

Mr. John Whitehead and Mr. A. Loring Cushing for the estate. 

McCarrer, P. J.: Thomas Aldridge,who is now before the court 
charged with contempt, was the executor under the will of Richard 
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Parks, deceased. On the 10th of March, 1873, he proved the will 
and on the 27th of the same month filed an inventory of the estate, 
and from that time until the 21st of May, 1879, he filed no account. 

In January, 1878, one of the legatees under the will stated to the 
Orphans’ Court that for over four years he had filed no account ; 
that he had been declared a bankrupt. This court, on the 29th of 
January, 1878, ordered him to account or show cause on the 12th 
of February then next, why he did not do so. 

On the 12th of February, 1879, it appearing that the estate was 
insecure in his hands, this court ordered him to give bonds on or 
before the 19th of that month in the sum of $6,000, with sureties, 
for the faithful performance of his duty as executor, and restrained 
him in the meantime from disposing of any of the real estate. By 
that order the hearing of the order of the 29th of January was 
postponed to the 19th of February. 

Aldridge did not account but appealed from the order to the 
Chancellor, who affirmed the order of this Court, and he then ap- 
pealed from the Chancellor’s decision to the Court of Errors and 
Appeals with like result. He did not give the required bond, and 
on the 20th of May, 1879, this court ordered him to show cause, 
on the 3d of June next, why he should not be removed from his. 
office of executor. 

On the 20th of May, 1879, this court ordered that he be attached 
for contempt of court for not obeying the order to account. On 
the next day he filed his account. On the 8th of July, 1879, this 
court removed him from his office and appointed Elwood ©. Harris, 
administrator de bonis non cum testamento annexo in his place. 

By an order of this court made July 15, 1879, he was directed to 
pay immediately to the new administrator the balance, $1,880.47, 
which, by his account, he admitted he had in his hands. He did 
not obey this order, and on the 30th of July, 1879, this court di- 
rected him to show cause why he should not be punished for con- 
tempt in disobeying its order. He again appealed from the order 
of this court, directing him to pay over the balance to the Chancel- 
lor, who affirmed the order of this court ; and from the Chancellor 
he again appealed to the Court of Errors, but was unsuccessful. 
He subsequently paid over this balance, but not until he was 
arrested and in the custody of the sheriff under an order of this 
court. On the hearing of the exceptions to his account this court 
ascertained that he still owed the estate over $1,700, which sum he 
was directed to pay to the new administrator, together with the 
costs of the proceedingsin this court. From that order he again 
appealed to the Chancellor. The Chancellor found that he still 
owed the estate $1,375.79. From this decision of the Chancellor 
he again appealed to the Court of Appeals, but without success. 
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This court on the 20th day of May, 1884, directed Aldridge to pay 
this money immediately to the new administrator. Failing to obey 
this order he was directed to show cause why he should not be 
punished for contempt. 

On the hearing he confessed that he owed the money to the es- 
tate ; that he had mingled the funds of the estate with his own and 
used them for his own purposes, or in other words that he had 
misappropriated the funds of the estate and could not obey the 
order of the court, and could not pay the money over because he 
had spent it and did not have it. 

It also appeared that Aldridge, pending these proceedings, has 
mot only paid out of the estate counsel fees to his own lawyers, but 
there has been developed the amazing fact that he actually paid 
money to counsel on the other side for the purpose of delaying the 
proceedings in this Court against him. It further appears that he 
must have paid to his lawyers, for the prrpose of contesting the 
orders of this court a sum, nearly, if not quite, equal to the amount 
which he is now indebted to the estate. Able and experienced 
counsel have urged that Aldridge was not guilty of contempt for the 
reason that he could not obey the order of the court. The simple 
question for this court to decide is whether he has shown sufficient 
cause for not obeying its order. For it is not every refusal to obey 
an order of a court that would constitute contempt. Before pro- 
ceeding to dispose of that question I cannot help but observe that 
it is almost incredible that such a state of affairs can exist in this 
state as is disclosed by this case. 

This estate has been plundered by the executor, and I am sorry 
to say that he has been aided in this matter by the law. He hada 
legal right to appeal from the decisions of this court (although the 
result shows it was without success), and no fault can be imputed 
to him for so doing, nor is any intended by this court, except to re- 
mark in passing that it would have been wiser for him not to have 
taken these appeals, because it appears now that he used the money 
of the estate over five years ago. 

This case clearly illustrates ‘* the law’s delay.’’ What a commen- 
tary on the laws of this state this case is! For this executor, al- 
though removed from his office, has successfully retained the | 
moneys of the estate with which he has defied the orders of this court 
for a period of over five years, and ‘at last confesses that he cannot 
mow pay the money, for the reason that he has used it for other 
purposes. A great wrong hus been committed by this executor, 
and he has violated the law and must be punished for it. 

But is he alone to blame for this result? Whose fault is it that 
this executor was enabled to hold and use the moneys of this estate 
so long? Iam bound to say that it is to a great extent the fault of 
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the law ; and if I can do anything towards calling public attention 
to its defects, surely some good will have come out of this case. 

As the law stood when this account was filed, any executor could 
misappropriate the funds uf an estate, be removed by the Orphans” 
Court, directed to account for the amount of his stealings, appeal 
from its decisions to the Chancellor and from the Chancellor to the 
Court of Appeals, without giving any security whatever, and in 
the meantime leave the state, go to Europe for instance, and live on 
the moneys of the estate, while those to whom it was due might 
be penniless and without remedy. 

Clearly a law under which this state of things can take place is 
utterly unfitted for these times—if indeed it was ever fit for any 
time. But because such was the law, I prefer stating it in its 
naked deformity to explaining it away. I earnestly hope that the 
next legislature will improve it. The remedy is simple and easy. 
I will suggest it here: the passage of a law requiring all execu- 
tors, administrators and trustees, appealing from any order of the 
Orphans’ Court or the Chancellor directing the payment of money, 
whether that money has been misappropriated or not, to give secu- 
rity before their appeal should operate asa stay. Such a statute 
would remedy the evil. 

On the question whether Aldridge is guilty of contempt in not 
obeying the order of the court, I have no difficulty in reaching a 
conclusion ; and, while it may be true as was so ably urged by his 
distinguished counsel, Mr. Gilchrist, that he is now unable to pay 
the money, yet the reason why he is in this position is so clearly 
his own fault, and the result of his persistent and repeated refusals 
to obey the orders of this court, at least to the extent of paying 
over that portion of the moneys about which there was no dispute, 
that this court cannot, without refusing to perform its duty, ex- 
cuse him. 

The result is that Aldridge is adjudged guilty of contempt for 
refusing to obey the order of this court, directing him to pay over 
the sum of $1,375.79, and the court directs that the rule in this 
case be made absolute, and orders that Thomas Aldridge be impris- 
oned in the Essex County jail until he obeys the order of this court, 
directing him to pay said amount, or until the further order of this 
Court. 
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JAMES WARD vt. THE NEWARK AND ORANGE HORSE CAR R. R. CO. 


(N. J. Supreme Court. Essex Circuit, Dec. 1884.) 
Horse Railroads—Right to the use of the Tracks—Contributory Negligence. 


This was an action on the case for damages for injury to the 
plaintiff caused by a collision of his wagon with one of the horse 
cars of the defendant on Market street. 

The plaintiff was driving his wagon rapidly down Market street, 
Newark, on the down track. The defendant's car was leaving a sid- 
ing at the station, and about to enter upon the down track, when 
the wagon and the car came together, the right wheel of the wagon 
striking the right hand corner of the front platform of the car, and 
the plaintiff was thrown forward upon the pavement and injured. 
The plaintiff claimed $1,000 damages. 

Mr. UC. Borcherling for the plaintiff. 

Mr. A. Q. Keasbey for the defendant. 

Depuk, J.: Charging the jury said that he would teil them what 
were the rights of the parties at the place and time of collision. 
He referred to Camden Horse R.°R. Co. v. Citizens Coach Co., 5 
Stew. 76 and said: It is declared in the books that the right of the 
company to the use of the horse railroad is exclusive. This is true 
only in a qualified sense. It is true of a steam railroad company 
which condemns the land. No one else has a right to go there, but 
it is not so in the case of a horse railroad track; the people have a 
right to go there for passing and repassing. But when the railroad 
company has occasion to use the tracks for the purposes of its traffic, 
then the other travellers must give way. In this sense the right of 
the horse railroad company is said to be exclusive. 

Another proposition to be considered is this: Although a person 
driving on a horse car railroad track is bound to give way, yet in 
order to put a person using the road in the wrong, the representa- 
tive of the company must give the person reasonable notice in order 
toallow him to get out of the way. There isan ordinance in Newark 
on this subject, providing that the driver shall give ample notice of 
his approach, but this is the same as the common law rule. 

Turning now to the evidence ; the plaintiff admits that he saw 
the car start. This disposes of all question as to the notice. If 
this is so the plaintiff cannot recover. Seeing the caris ample no- 
tice; no further notice need be given by the company. 

If the plaintiff saw the car in time enough to have avoided the 
accident, he cannot recover. The driver of a horse carcarrying the 
proper signals (the bells on the horses), has a right to assume that 
a person using the track will get out of the way, but the plaintiff 
says that when he saw the car start, he was very near the point of 
junction of the two tracks, (about half the distance of the car from 
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the same point), and if you believe that he honestly thought, and 
if you think the best way to avoid the horse car was, to hasten his 
speed and try to pass in front of it, so that the plaintiff was not 
guilty of negligence, then he may be entitled to recover. It be- 
comes, therefore, important to decide where the plaintiff was when 
he first saw the car start, whether he was as near it as he says, or 
at the corner of the next street as the defendant's witnesses testify. 
This is a question for the jury to decide. The judge then discussed 
the evidence in detail and submitted the case to the jury. 

The jury were out nearly all day, and brought in a verdict of 
$475 for the plaintiff. 


FREDERICK FREDERICKS, FOR THE USE, ETC., v. DANIEL BERMES. 


(United States Circuit Court, District of New Jersey, Nov 7, 1884.) 


Tort — Measure of Damages — Setting the opinion of the court must govern in the 
Aside Verdict—Damages for a personal tort — assessment of damages, unless they are so 
can not be measured by any fixed standards, excessive as to warrant the belief that the 


and they rest in the sound discretion of the jury must have been influenced by partiality 
jury and that discretion cannot be interfered or prejudice, or have been misled by some 
with by the court in the exercise of its diss mistaken view of the merits of the case. 
cretion. The judgment of the jury and not 

On motion for new trial. 

Nixon, D. J.: Three grounds are alleged why the verdict in the 
above case should be set aside and a new trial granted. 1. Be- 
cause the evidence for the plaintiff did not disclose a right of action. 
2. Because the verdict was against the weight of evidence. 3. 

Because the damages were excessive. 

The first and second points go to the extent of challenging the 
propriety of any verdict for the plaintiff; the third, falling short 
of this, has reference only to the amount of damages. 

On the argument of the rule, the counsel of the defendant did 
not dwell upon the first and second, but laid much stress upon the 
third point. . 

We have given more than ordinary attention to the motion, (1) 
Because, if the court had been charged with the responsibility of 
settling the amount of the damages which ought to have been re- 
covered, it would probably have awarded a smaller sum than the 
jury gave, and (2) because the case is one where the defendant has 
no opportunity of invoking the aid of an appellate court to correct 
any errors of judgment which may be committed here. 

But after a careful consideration of all the points, we have not 
been able to find any ground which will justify the court in dis- 
turbing the verdict. The suit was fairly tried by able and expen- 
sive counsel; there was no pretence that any thing more than com- 
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pensatory damages should be demanded or awarded. The real 
plaintiff was a child of tender years, who, it was alleged, was run 
over in one of the streets of the city of New York, by a beer wagon 
of the defendant, in consequence of the neglect and careless driving 
of his servant, and a compound fracture inflicted on the elbow of 
her left arm, which, the medical testimony wens far to show, had 
not only occasioned much suffering in the past, but, by hindering 
a free use of the arm, would prove a lifelong injury in the future. 

It is not, therefore, one of the class of cases where a legal meas- 
ure of damages exists, as, where one sues in trespass for an injury 
to his freehold, and where no right is involved beyond a mere ques- 
tion of property. In such cases the rule to be applied is a fair 
compensation for the injury done as shown by the evidence and 
the verdict is under the control of the court ; Berry ads. Vreeland, 
1 Zab. 183. 

But the action in this case is for a personal tort and the damages 
cannot be measured by any fixed standard, they rest in the sound 
discretion of the jury and that discretion cannot be interfered with 
by the court in the exercise of its discretion. The rule here is that 
the judgment of the jury and not the opinion of the court must 
govern in the assessment of damages, unless they are so excessive 
as to warrant the belief that the jury must have been influenced by 
partiality, or prejudice, or have been misled by some mistaken view 
of the merits of the case ; see Wood’s Mayne on Dam. 651. . 

The jury was an intelligent one and there is no evidence that the 
jurors were influenced by any of these motives. The damages are 
not so excessive that the court would be warranted in inferring 
from their amount alone that they were thus influenced. The 
elements of injury which they were to consider in making up their 
verdict were carefully stated to them by the court and we know of 
no legal measure or criterion to which we may subject their judg- 
ment or determine its reasonableness. 
The rule to show cause is discharged. 








THE NEW JERSEY LAW JOURNAL. 





ANN M. WILKINSON, ET AL. v. THE DEL., LACK. & WESTERN R. R. CO. 


(U. S. Circuit Court, District of New Jersey, Nov. 20, 1884.) 


Removal of Causes — Citizenship of 
Causes — Time of Filing Petition.—The 
defendant Company asked for the removal of 
the cause on the ground that it was acitizen of 
Pennsylvania. He/d, That the D. L. & 
West. R. R. Co. did not become a citizen of 
New Jersey, as lessee of the Morris and 


lature validating and confirming that lease, 

The petition for removal was filed before 
the trial but at the second term. The case 
had been adjourned by the parties to a cer- 
tain day in the first term, and in the mean- 
time the court adjourned for the term. edd, 
That the petition was not too late. 








Essex R. R. Co. and theacts of the Legis- 


Mr. George B. Ely for plaintiff. 

Messrs. Bedle, Muirheid and McGee for defendant. 

Nrxon, D. J.: Two reasons are assigned why this cause should 
be remanded to the state court. , 

1. Because the defendant corporation, although chartered by the 
state of Pennsylvania, had become a citizen of New Jersey, as 
lessee of the Morris and Essex Railroad Company, and by the leg- 
islature of the state of New Jersey, validating and confirming the 
said lease. 

2. Because the petition for removal was filed too late. 

(1.) The Morris and Essex Railroad Company, a corporation of 
the state of New Jersey, on the 10th of December, 1868, made and 
executed to the defendant corporation of the state of Pennsylvania 
a lease of its railroad, roadbed and franchises and all its property 
of whatever kind, to be held by the last named company, for and 
during the continuance of the charter of the first named company or 
any renewal of the same, upon its assuming the debts of the lessor 
and paying an annual dividend of seven per cent to the holder of 
its outstanding capital stock. 

The legislature of New Jersey on the 9th of February following 
passed an act confirming the lease and all the provisions, contracts 
and conditions contained therein, and authorizing the defendant 
corporation to hold, use, occupy and enjoy all said property, fran- 
chises and powers granted and demised to them and to operate the 
railroad and its branches, in the way, and upon the condition, in 
all respects, and not otherwise, as authorized by the act of incor- 
poration of the said lessor company. 

When this lease was made there was no law in New Jersey 
which authorized the railroad companies of the state to lease 
their property and franchises to foreign corporations, and the 
act above referred to was passed to enable the Delaware, Lack- 
awanna and Western Company to exercise its faculties and trans- 
act its business inside of the state of New Jersey, under the 
powers and privileges conferred upon the Morris and Essex Rail- 
road Company. It was simply an enabling act, and contained no 
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provision which in any sense constituted the Del., Lack. and West- 
ern R. R. Company a New Jersey corporation. 

The case of RK. R. Company v. Harris, 12 Wall. 65, was large- 
ly relied on by the learned counsel for the plaintiff in support of 
the view that the defendant corporation became a citizen of New 
Jersey by the lease and by the legislation consequent upon it. In 
our judgment that case, properly interpreted, holds just the con- 
trary. It was there contended that although the original charter 
of the Balt. & Ohio Company was granted by the state of Mary- 
land, the subsequent legislation on the part of Congress authoriz- 
ing an extension into the District of Columbia, and by the state of 
Virginia conferring power to run and operate their road through 
that state, in fact created new corporations existing in the District 
and in Virginia. But the Supreme Court said this was not the 
correct view ; that in the legislation, both of Congress and of Vir- 
ginia, the original Maryland act was referred to, but neither ex- 
pressly nor by implication was a new corporation created. ‘‘ The 
company was chartered,’ says Mr. Justice Wayne, speaking for 
the whole court, ‘‘to construct a road in Virginia as well as in 
Maryland. The latter could not be done without the consent of 
Virginia. That consent was given upon the terms which she 
thought proper to prescribe. With a few exceptions not material to 
the question before us, they were the same as to powers, privi- 
leges, obligations, restrictions and liabilities as those contained in 
the original charter. 

The permission was broad and comprehensive in its scope, but 
it was a license and nothing more. It was given to the Mary- 
land corporation as such, and that body was the same in all its 
elements and in its identity afterwards as before. * * * For 
purposes of federal jurisdiction a corporation is regarded as if 
it were a citizen of the state where it is created, and no aver- 
ment or proof as to the citizenship of its members elsewhere 
will be permitted.’’ See also Railway Co. v. Whitton, 18 Wall. 
284, and Railway Co. v. Koontz, XIV Otto 5, to the same effect. 

If further authority upon this point is needed the case of Wil- 
liam v. Missouri, Kansas & Texas Railway Company, 3 Dill. 267 
may be referred to. There the defendant corporation was sued in 
the state court by a citizen of Missouri to recover damages for being 
forcibly ejected from a train of the company in that state. The 
case was removed into the U. 8. Circuit Court for the western dis- 
trict of Missouri. Ona motion to remand, it was insisted that the 
corporation, although originally chartered by the legislature of 
Kansas, had become a domestic corporation of Missouri by virtue 
of leasing, purchasing and operating roads in that state under cer- 
tain enabling acts of the Legislature. The court refused the mo- 
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tion to remand regarding such legislation as not creating new cor- 
porations but simply authorizing foreign corporations to hold and 
operate roads outside the limits of their charter. See Callahan v. 
Louis. & Nash. R. R. Co., 11 Fed. Rep. 537. 

2. With regard to the second point, the record shows that by 
the pleadings the case was brought to an issue July 12th, 1884, in 
the Circuit Court of the county of Hudson. 

The third section of the Removal Act of March 3d, 1875, requires, 
in order to remove a suit from the state to the Federal Court, that 
the petition for removal be filed in the state court before or at the 
term at which the cause could be first tried and before the trial 
thereof. 

Numerous decisions have been found to the effect that the clause 
‘**before, or at the term, at which the cause could be first tried,”’ 
means, at the term when by the usual, orderly course of practice, 
under the rules of the court, the case could be set down for trial, 
if an action at law, or for final hearing if an equity case; Warner 
v. Sisson, 28 N. J. Eq. Reports 117 ; Scott v. Clinton, 6 Biss. 529 ; 
Mover v. Norton, 9 Fed. Rep. 483; Wheeler v. Ins. Co. 13 Rep. 
563 ; Aldrich v. Crouch, 10 Fed. Rep. 305. 

The Practice Act of N. J. (sec. 167) enacts that every cause shall 
be tried at the next term after issue joined. In this case the next 
term after issue joined was the Sept. term of the Hudson County 
Circuit. It is true that the April term was still open and that Sec. 
168 of the Practice Act authorizes notice of trial to be given for a 
day in term if the cause is not at issue in season to be noticed for 
the first day of the term. But that is not the ordinary or-orderly 
method of procedure. It only makes provision for a special case, 
which the parties are not obliged to avail themselves of. The cause 
was set down for trial at the next term after issue joined, to wit: 
the Sept. term, according to the requirements of the law, and the 
rules of court. 

At the opening of the term the court, according to custom, as- 
signed a day certain for the trial, to wit : Oct. Ist, 1884, and before 
the arrival of that day the parties agreed to a continuance to the 
16th of October, to suit their personal convenience. On the 15th 
of October, and without the interference of the parties, the judge 
of the court announced that he would not be able to hear any more 
jury cases at the pending term, and in consequence of this the case 
stood over until the next term of the court. On the following day, 
and while the term of the court was still running, the petition for 
removal was filed and the removal effected. 

We think that the act under consideration gave to the petitioner 
until the end of the September Term and before the trial to remove 
the cause, and that the defendant corporation made application in 
time. The motion to remand must be denied. 
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THE CASE OF THE NEWARK SAVINGS INSTITUTION. 





On the 16th of December Judge Depue called the attention of 
the Essex Grand Jury to the charges of mismanagement on the 
part of the managers of the Newark Savings Institution, and, after 
saying that it had been thought best to await the decision of the Vice 
Chancellor upon the proceedings pending in Chancery to punish 


the managers for contempt, the judge said that, since no decision’ 


had yet been reached, he proposed to instruct the grand jury from 
such information as he could obtain, and then he went over in de- 
tail the evidence taken in the suit in Chancery and applied to it 
the act of April 5, 1878, relating to the management of savings 
. banks, and said: ‘* By this statute the act of making a loan or in- 
vestment in contravention of its provisions is made a criminal 
offence. To justify an indictment or obtain a conviction under the 
statute, the state need not show that the managers or officers mak- 
ing the loan were influenced by improper motives, nor can persons 
violating the statute discharge themselves from the consequences 
of the illegal act by proof that the act done was intended to be, 
and in fact was, advantageous to the institution. A loan or in- 
vestment on securities other than those named in the statute com- 
pletes the offence, and this statute is so expressed that an illegal 
intent is not a concomitant of the illegal act in order to make it 
indictable under the statute. State v. Halsted, 12 Vroom, 552.”’ 
The judge also said that other persons than the managers had 
participated in the illegal act. That the proper course of procedure 
is upon acharge of conspiracy against all the persons engaged in the 
combination, whether in this state or elsewhere, provided that any 
act in furtherance of the conspiracy were done in this state, even 
by an innocent agent, and he explained the law as laid down in 
State v. Noyes, 12 Vr. 412, and in State v. Norton, 3 Zab. 33. 
This charge was received by the bar with some expression of sur- 
prise that the Court of Oyer and Terminer should have suggested 
in so public a manner that the Court of Chancery was in default 
in not having reached a conclusion in a case pending before it 
relating to the contempt of its own orders, and also that the court 
did not allude to the fact that the managers of this particular 
savings bank were subject to the orders of the Court of Chancery, 
and explain to them what would be the result if the orders were 
different from the directions of the statute, and whether they 
would be guilty of a crime if, in obeying the orders, they were at 
the same time transgressing the statute. 
The grand jury adjourned for the holidays without having found 
an indictment. 
On the 30th of December Vice Chancellor Van Fleet filed his 
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opinion and decided that the president, Daniel Dodd, was guilty 
of contempt of court, and he also said that three of the managers— 
A. Bishop Baldwin, Francis Mackin and Algernon 8. Hubbell— 
had such knowledge of the transactions as might make them liable 
for the pecuniary losses. The opinion begins with very harsh re- 
buke to the counsel for the ‘‘ inherent insolence”’ of the defence, 
which claimed that the court had no jurisdiction to make the 
orders which the defendant himself had asked for and obtained 
the protection of. The court said that the defence was made by 
counsel against the protest of the principal defendant, and that 
‘**if his position before the court is that of a mocker, he has not 
assumed it voluntarily.”’ 

Whatever may be thought of the wisdom of making, in a case 
for contempt, a defence that touches the court in such a tender 
point as its jurisdiction, counsel should not be subject to rebuke 
for suggesting any defence which they may think the law will 
afford. 

On the question of jurisdiction, the Vice Chancellor said that 
the order of 1877, by which the court took charge of the bank, was 
not only a rightful exercise of lawful power, and not a usurpation, 
but it was correct in law and wise in its provisions and policy. 

He then discussed in detail the transactions which caused the 
failure of the bank, and decided that they constituted a wilful 
contempt of the orders of the court. 





WHERE SHALL THE NEW LAWYERS GO ? 





No general answer can be given to this question. Where a new 
lawyer shall go, depends. upon where he is and what he can do, 
and what connections and opportunities he has. The large cities 
offer the highest prizes, but a very few can obtain them, and only 
with great abilities and after years of hard work. The business of 
the large cities stimulates activity, develops the faculties, and the 
work to be done increases with the ability to doit, so that the 
lawyer never outgrows his practice ; but, on the other hand, the 
large cities are over-crowded with lawyers; the competition is 
fierce, anil there is great difficulty in obtaining a foothold unless 
aman has friends or business connections. Without some such 
advantage it is very discouraging to attempt to open an office for 
one’s self ina large city. There are good opportunities in the 
cities for men who begin as students there, and are able by dili- 
gence, willingness and intelligence to make themselves indispensi- 
ble to some older lawyer. These men will always find enough to 
do, and sometimes they can so increase the efficiency of the office 
that the practice will become large enough for both. 
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More often, however, they must be content to continue for a long 
time doing routine work, unless they will venture to open an office 
of their own, in which case they may have none at all, or may ob- 
tain great success. In New York, where the greater part of the 
business is absorbed by the large firms, there is plenty of work to 
do in subordinate positions and upon a salary, but it is difficult to 
obtain a share in the business. In Philadelphia there are a few 
firms, and aman obtains more readily an independent position, 
but it is not easy for a stranger to obtain a footing. 

If a young man lives in or near a smaller county town, he will 
generally do well do well to begin his practice there. He will have 
a greater variety of cases. He may have less business. but he will 
learn more law, and he will have more experience in the trial of 
cases before justices and their juries and before the Circuit Court, 
both of which will be valuable to him. He will be less hurried, 
less wearied with routine, and have more time for study and more 
practice as an advocate than he could have ina grea; city, either 
in his own office or in the office of a busy firm ; and then, after he 
has trained himself and made for himself a reputation, if he finds 
he has outgrown his town he can go with advantage to a large city 
and work into a good practice there. Many examples of this 
may be seen at the Newark bar to-day, which has been supplied 
from smaller places, notably from Sussex and Warren coun- 
ties. There is danger, however, that the supply may exceed the 
demand. The city will not support an indefinite number of 
lawyers. Even the great West affords a field only to men pecu- 
liarly adapted to it, and unless a man has unusual abilities, or 

_knows where he can find a practice, he had better not look to 
the law for a living.—The Unionist-Gazette, Somerville, NV. J. 





VARIOUS TOPICS. 








JOTTINGS FROM A BARRISTER’S 
NOTE BOOK. 

During a volunteer review at Dublin, the 
lawyers’ corps came up to the saluting point 
in a line, chiefly remarkable for its artistic 
contempt for regularity. ‘‘ What the devil 
is this corps,”’ exclaimed the indignant com- 
manding officer. And they told him, “ The 
lawyers, as this indenture witnesseth.” 





Serjeant Ballantyne (this is mo¢ in the me- 
moirs) being engaged in cross-examining a 
witness in a police court, was suddenly 





prompted from behind, ‘‘Ask him if he was 
not brought up before the magistrate last 
week.” The question was put. ‘* Yes,” 
was the answer; ‘‘and the magistrate said 
I left the court with the greatest possible 
credit to myself.” ‘jWho are you, sir, who 
are instructing me?” furiously queried the 
Serjeant, turning round. ‘* The father of 
the witness,” was the reply. 





A defendant in an assault case made the 
following defence: ‘* My lord, they says ag 
’ow I am not a peaceable man,—now wot I 
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wants to know is, ow can that be? For, 
look ’ere, I’ve been bound over eighteen 
times to keep the peace.” 


Jack Russell, the west country parson, 
being defendant in a case at Exeter, which 
admitted of no doubt, the judge remon- 
strated with the jury on their total inability 
to agree. ‘* My lord,” said a juror, ‘* you 
see this strong pair o’ breeches I've got on ? 
Well, I means to sit ’ere till they’s worn out 
afore I find agin’ Passon Russell.” 


The late Mr. John Rea, the eccentric but 
gifted solicitor of Belfast, whose defence of 
Mr. Joseph G. Biggar, M. P., at Sligo, so 
electrified the whole legal world a few years 
ago, was noted for the sublime contempt 
with which he regarded all magisterial au- 
thority. In the course of an interminable 
oration, which he, on one occasion, deliv- 
ered before a local stipendiary, on behalf of 
a posse of “‘ Her Majesty’s own Fenians,’ 
he was interrupted by that authority with 
the remark, ‘‘ You may speak till midnight, 
Mr. Rea, but I assure you all you say simply 
enters one of my ears and goes out of the 
other.’”” Whereupon the imperturbable so- 
licitor retorted, ‘*‘I have always been dis- 
tressed with the suspicion that there is noth- 
ing between your worship’s ears to intercept 
anything !"—Pump Court. 





CURIOSITIES OF 19 GA. REPORTS, 


In Rogers v. French, 19 Ga. p. 320, after 
puzzling over what Lord Eldon called the 
of the courts, 

**Ts not such 


‘unquestionable doctrine’ 
Chief Justice Lumpkin says: 
reasoning, from the mouth of such a judge, 
well calculated to inspire the hope that the 
day is not distant when aé/ precedents will 
be abolished, and every case be tried by an 
enlightened tribunal upon its own merits ? 


To such a consummation the world must, 
from the necessity of the case, to say nothing 
of its policy, sooner or later come ; for the 
world will not contain the law books that,, 
will be written, much less will lawyers and * 
judges, with their stinted income, be able to 

buy them. Necessity will become the mother 

of justice in this case, as she is said to be, 

generally, of invention; would that some 

Caliph Omar would rise to apply the torch 

to all the repositories of legal learning 

throughout the globe! Precedent—prece- 

dent—this is the vampire that is forever 

draining the very life-blood of justice. Give 

the books of reports as fuel for baths ; they 

will contribute much more to the health, 

happiness, and convenience of the people 

than as at present employed!’ ‘ In Cham- 

bers v. Jeffers, 19 Ga. p. 85, the court in- 

forms us that: “A partnership is two or 
more persons who occupy toward each other 
the relation of partners.” In Smith v. Dun, 
woody, id. p. 261, Chief Justice Lumpkin 
says: ‘‘ While we disclaim, then, all in- 
tention of making a will for Mr. Smith or 
any one else, we will, God and the law help- 
ing us, do all we can in this, and every other 
case, to give that direction to property which 
is agreeable to the best feelings, affections, 
and reasons of mankind.” 


ESSEX CO. BAR DINNER. 


The Annual Dinner of the Essex Bar took 
place on the evening of December 29. Judge 
C. S. Titsworth presided. Among the in- 
vited guests were Charicellor Runyon, Judge 
Depue, Vice Chancellgf Van Fleet, Judge 
McCarter and Judge fees Toasts were 
responded to by Chartellor Runyon, Hon. 
Cortlandt Parker, District Attorney Keasbey, 
T. N. McCarter, Judge Paterson, J. C. Clay- 
ton and R, Wayne Parker. 








